in 1828, but had failed to make much of an impact on the shapers of American foreign policy.
6 By 1895, though, members of the American foreign policy establishment had begun to gather annually at Lake Mohonk, in upstate New York, to discuss the preservation of peace, particularly the importance of international arbitration as an alternative to war. The first Hague Peace Conference was held in 1899 and seemed to offer hope for just that outcome.
American participants in the Hague Peace Conferences of 1899 and 1907 placed great faith in the concepts of arbitration and adjudication. They realized that the products of their efforts-the Permanent Court of Arbitration 7 and an international prize court-were less than perfect: the Permanent Court, because it was not really a court or even an arbitral body but, rather, a roster of potential arbitrators; and the prize court, because its subject matter jurisdiction was quite limited. 9 By the time of the second Hague Conference, the American emphasis had shifted from arbitration to the creation of a permanent judicial body that would apply established, neutral rules and principles of international law to the settlement of international disputes. 10 Differences of opinion among the forty-four participating states about the method of selecting judges, and perhaps deeper differences as well, prevented the 1.907 conference from realizing that goal.
Nevertheless, the American legalists were optimistic.Joseph Choate, who led the American delegation to the second Peace Conference, said in 1913 of the first conference:
[H] ere, for the first time, it was unanimously agreed that respect for law must be fundamental in all international arbitration.
War had been, from the beginning, the normal condition of the world, interrupted by fitful intervals of peace, but now we are coming in sight of the new doctrine,-the American doctrine, as it may well be called-that peace is and shall be the normal condition of mankind, and that war is only an occasional incident interrupting and disturbing it, for now all nations agree that arbitration is the most efficacious and equitable method of deciding controversies which have not been capable of settlement by diplomatic methods." James Brown Scott, the leader among the founders of the American Society of International Law and a delegate to the second Peace Conference, asserted that "the great work of the First Conference, indeed its chief title to remembrance; lies in the creation of a court, in reality a panel ofjudges, to which nations might freely and with confidence resort for the constitution of a tribunal for the judicial settlement of international disputes."' (Carnegie Endowment for International Peace, Division of International Law Pamphlet No. 1, 1914 of the three keynote speakers. The conference was devoted to the proposition that a permanent international court, preferably modeled on the United States Supreme Court, would promote peaceful resolution of international disputes by applying recognized principles of international law. 2 ' The same theme carried through to the sixth and last conference, in 1916.22
The Birth of the American Society of International Law
At the eleventh Lake Mohonk Conference, held from May 31 to June 2, 1905, the American Society of International Law was conceived. By then, international lawyers had become a significant presence among the participants. Thirteen members of the conference in 1905 were international lawyers, up from one or two in 1901 and 1902.23 George W. Kirchwey, Dean of the Columbia University School of Law in 1905 and a first-time participant in the conference, told the group on the final day that he longed "for some exhibition of a more definite purpose in the gathering than the threshing of the old straw of the Constitution or treading the wine press of ancient wars." The time had come, he said, to take "some definite step in the direction of organization of machinery for forwarding the purpose" of promoting peace through the use of international arbitration. 24 An informal committee consisting of Kirchwey, Robert Lansing, later to become Secretary of State, and Scott, then a Columbia University law professor, had already met to discuss forming an international law society and a journal devoted to international law. 25 When Kirchwey's intervention with the other members of the conference met no opposition, the three men decided to proceed. 26 A group of twenty-four interested members then met and decided to appoint a committee "to draft a form of organization for an American international law society." 27 A committee of seven members was formed. It acted as a steering committee, eventually adding fourteen more members. The members were principally professors of international law and diplomats with experience in matters involving international law. 28 In the ensuing months, those members of the committee of seven who lived in New York City (Kirchwey, Scott, Oscar S. Straus, Chandler P. Anderson and John Bassett Moore) met several times to draw up a tentative constitution. Scott did much of the work. 29 It was later said of him: "Those of us who began our association with this Society at the outset know that it was Dr. Scott's idea, this American Society of International Law. It was his vision, and it was due to his energy, his devotion, that his idea, his vision, became a reality. NATIONAL CONFERENCE, DECEMBER 8-9, 1916 (1917 . The focus of the sixth conference was entirely on the U.S. Supreme Court.
ZI MARCHAND, supra note 6, at 40. 23 (1907) , on which much of the narrative in this article regarding formation of the Society ih. based.
'6 Kirchwey and Scott must have been very close. In later correspondence, Kirchwey addressed Scott by a homespun nickname and used one for himself as well. Letter from George W. Kirchwey to James Brown Scott (Jan. 14, 1913) . All letters cited in this article are in the ASIL's files.
Scott, supra note 25, at 26. 21 [Vol. 90:559
The religious metaphor to describe Scott's relationship with the Society and international law occurred to others as well. Frederic Coudert, who became a member of the Executive Council in 1907 and President of the Society much later, said in the year of Scott's death: "As a Founder, as Secretary, as President through a decade, there was no activity of the Society that did not receive [Scott's] full-hearted, enthusiastic support and leadership. For him international law was more than a study or a profession; it was, in fact, a religion." ' 31 Scott was born in 1866 and grew up in Philadelphia. He graduated summa cum laude from Harvard College, and went on to study international law in Berlin, Heidelberg In 1905 it remained for Scott and his colleagues to make the Society a reality. When they felt that their proposed constitution and plan for a journal of international law were ready to be vetted by the organizing committee of twenty-one, they invited the full committee, together with some other interested persons, to a dinner meeting on December 9, 1905, at the home of Straus, the committee chair and later the U.S. Secretary of Commerce and Labor. Ten committee members and ten others attended the meeting. The nonmembers included, not coincidentally, Andrew Carnegie, the industrialist/philanthropist with a known interest in international arbitration as a means of avoiding war.
Straus proposed the constitution, explaining that specialists and other interested persons would form the nucleus of the new Society's membership. The Society's raison d'etre, in his view, was "to popularize and develop international law."
35 This work, he later said, "is to secure the peace ofjustice.
' 36 Similarly, Scott once described the Society as "a little band of workers whose only purpose is to popularize, in so far as we can, the principles of international law, and by concrete example to show how they apply to the settlement of questions between nations." 37 An annual meeting would draw the members together. It would feature papers and discussion-a format that proved to have considerable staying power. Straus noted, "' Frederic R. Coudert, An Appreciation ofJames Brown Scott, 37 AJIL 559, 559 (1943 
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though, that the annual meetings would reach only a limited number of interested people. If that were to be the Society's sole activity, it might fail of its purpose. Thus, he proposed that the Society publish ajournal devoted solely to international law. He saw a real need, since at that time there was no suchjournal in English. 3 8 The establishment of ajournal, he concluded, would reflect credit on the Society, as well as furnish the most efficient means of developing international law. 39 Root later expounded on the reasons for establishing the journal. In its first issue, he noted that uninformed public sentiment had sometimes pushed governmens into wars that could have been avoided had the positions of the disputing states been more widely understood. Unnecessary wars had to be prevented. "One means to bring about this desirable condition," he said, "is to increase the general public knowledge of international rights and duties and to promote a popular habit of reading and thinking about international affairs." He conceded that "the whole body of any people" could not be expected to study international law, but enough of them could "become sufficiently familiar with it to lead and form public opinion in every community in our country upon all important international questions as they arise." Consequently, he viewed the newjournal primarily as affording a practical benefit to the people of the United States.
40
The December 1905 meeting endorsed the proposed constitution, with minor amendments. Scott then presented his plan for the contents of the new journal. It was the fruition of an idea he had formed a few years earlier, when he was at the University of Illinois. 41 He proposed that the journal contain:
* addresses and papers read at the Society's annual meetings; * articles "of an historical or critical nature dealing with the various phases of international law"; * articles dealing with important international law of the day;
• a chronicle of important international events, such as the making of treaties and arbitral awards, governmental acts affecting the development of international law, and the issuance of decisions of domestic and foreign courts affecting international law;
• a review of the literature of international law; * a comprehensive bibliography of publications relating to internationad law; * book reviews of the more important international law publications; aad * editorial comments on international matters.
Scott contemplated that contributors to the new journal would include not only academics, but also practitioners, diplomats and students of diplomatic history. Articles should be solicited, he said, from "the great foreign authorities and publicists" and translated into English if submitted in a foreign language. 42 The journal should be issued quarterly. It would be under the editorial control of an editor in chief, assisted by a board of editors. Ultimate control would rest in the Society's Executive Council.
" The first issue of the Journal listed ten "principal periodicals devoted wholly or in part to questions of international law." Only one, the American Political Science Review, was published in English, and its coverage of international law was limited to a section in each issue. 1 AJIL 135-36 (1907). 9 Again, the paraphrase is byJames Brown Scott, 1 ASIL PRoc. at 29. At the 1905 Lake Mohonk Conference, the initial group of interested members had conceived of such ajournal as a vehicle "to disseminate not only the proper ideas regarding peace and arbitration, but to disseminate instruction regarding the great principles of international law and those questions that lead to differences between nations." The group also believed that thejournal "would be mostuseful in stimulating the scholars who are devoting themselves to that subject. [Vol. 90:559
At a meeting on January 12, 1906, in the offices of the Bar Association of the City of New York, the Constitution of the American Society of International Law was formally adopted. The Society was to be an unincorporated association. According to Article II, "The object of this Society is to foster the study of International Law and promote the establishment of international relations on the basis of law and justice. For this purpose it will cooperate with other societies in this and other countries having the same object." 4 3 There was debate about the conditions, if any, that would be placed on eligibility for membership. Some favored limiting eligibility to members of the legal profession and former diplomats. Others wished to include corporate members.' Ultimately, it was decided to exclude commercial entities. Unlike the Institute of International Law, the new Society would not limit membership to international law experts: "The value of men of affairs, and the broad experience they bring to the discussion of a question of theory, cannot be or should not be overlooked or rejected. ' 45 In the event, of course, membership was extended beyond "men of affairs." Not only were other men included, but also women eventually became eligible. In fact, one woman, Mary Elizabeth Urch, Dean of Women at Lewiston State Normal School in Idaho, appeared on the list of members at the time of the first Annual Meeting in April 1907.' 6 Her name remained on the list in 1908, but then disappeared. Dean Urch must have slipped onto the membership roll unnoticed. At the first meeting of the Executive Council on January 29, 1906, the question arose whether women would be eligible for membership. According to the minutes, "After discussion . . . it was moved and carried that 'any man of good moral character, interested in the objects of the Society, may be admitted to membership in the Society.' ,7 Women more prominent than Dean Urch-such as Beva Ann Lockwood of the National Equal Rights Party and Jane Addams of Hull House-were denied membership.
8
The Executive Council's decision in 1906 was a curious one, even for its time. Women were active in the Lake Mohonk Conferences and were striving to make their influence felt in the American peace movement." The women at the conferences were not lawyers, but neither were a good many of the men. At the 1905 Lake Mohonk Conference, Judge Stiness, reporting for the original group of members interested in forming an international law society, had said that "the secretary of this committee will welcome the names of any of the gentlemen here, and ladies also, who wish to unite with us and become members of this American International Law Society."
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As it happened, women did not become formally eligible for membership until 1920.51 In fact, as late as 1917, women were not even allowed to attend the annual banquet as guests, although they could attend meetings of the Society. 5 Individuals were to be elected to membership by the Executive Council on the nomination of two members in regular standing. There were about 125 initial members, "most of them prominent men." '5 4 Two groups predominated in the founding membership: lawyers with diplomatic experience and legal academics. 5 The full Executive Council soon found that it could not consider each application for membership expeditiously; it therefore created a committee on membership to do so. The committee was kept busy. By April 1907, the Society had 525 members. 56 Of these, only about 11 percent appear to have been academics at the higher education level. 5 7 By contrast, in 1993 academics represented slightly more than 20 percent of the membership 5 a-a percentage that has held roughly steady for many years. 5 9 From the outset, the Society's Constitution has provided for the election of not more than one honorary member in any year. To be eligible, persons may not be citizens of the United States and must "have rendered distinguished service to the cause which this Society is formed to promote." ' The first election was held at the first Annual Meeting in 1907; two honorary members were elected, one for 1906 and one for 1907. They were Thomas Erskine Holland, professor of international law and diplomacy at Oxford, and Henri Lammasch, professor of international law at the University of Vienna.
6 ' Other distinguished publicists have followed in their footsteps, though not in every year. In some years the Society's Committee on Selection of Honorary Members has not agreed that there was anyone of significant stature to deserve nomination.
At first, He asked the assembled Society members to drink a toast to the President. They stood while the orchestra played "The Star-Spangled Banner., 66 In accordance with the principles of the Society he headed, Root also put justice before power-at least to the extent allowed by his governmental responsibilities and the realities facing him. For example, while Root was reviewing one of Scott's legal memoranda at the State Department, he is quoted as having said to Scott "We must always be careful, and especially so in our relations with the smaller states, that we never propose a settlement which we would not be willing to accept if the situation were reversed. '"6 7 Even when, as Secretary of War in 1903, Root defended President Roosevelt's role in detaching Panama from Colombia-an event Root had no prior knowledge of because he was in Europe tending to other matters-he did so in the belief that Panama had what in a later era would be called a right of self-determination. 6 Root gave stature to the Society in its early days. One historian of the peace movement has said, "With Root as president, the American Society of International Law represented the emerging 'establishment status' of the peace movement in its purest form. 69 Root and Scott were both conservatives, though they came to it in rather different ways. Root was the quintessential political conservative of his day, reflecting his social position and his views about the need to educate and lead the public. Scott's conservatism did not stem so much from social position as from a firm belief in law and an ordered international system. In sharp contrast to the practice of the Society in recent years, turnover at the top was slow. Root remained President for eighteen consecutive years, until 1924. Scott remained Recording Secretary for the same period. In 1924 Scott became a Vice President, and served as President from 1929 to 1939. He was then elected Honorary President, a title he retained until his death in 1943. George Grafton Wilson attended the Lake Mohonk Conference in 1905 and participated in the initial discussions that led to the Society's formation. He became a member of the first Executive Council and remained a member (eventually as a Vice President and then as an Honorary Vice President) until he died in 1951, the last of those who were present at the creation. Other founding members who held offices continuously throughout their lifetimes were Charles Noble Gregory, Lansing, Straus and Theodore S. Woolsey. Two other founders, Butler and Moore, served for many years, but not continuously, as officers. 
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Moore's tenure was as an Honorary Vice President, a post that made minimal demands on his time. The first meeting of the Executive Council, onJanuary 29, 1906, approved the proposal to establish ajournal, and referred the matter to the Executive Committee. The Executive Council also decided to publish a prospectus setting out the aim and scope of the Society. The prospectus asserted "that Government and people are fundamentally and constitutionally interested in international law, and that a correct understanding of the system as a whole is an essential element of good citizenship." Thus, the Society would count for much in the formation of a sound and rational body of doctrine concerning the true principles of international relations. It is equally certain that the publication of a journal devoted to the exposition of those principles would offer a ready and valuable means of communication between jurists and students of international law on the one hand, and the scientific and lay public on the other. The formation of the Society was thus complete. It was conceived not primarily as a scholarly society, but as an instrument for peace in the world. Those who founded it were brought together by their faith in arbitration as a means of avoiding war and serving American interests, but they broadened their focus to encompass the spectrum of international relations and to promote justice as well as peace.
The founders regarded theJournal as an integral organ of the Society from the outset. It was designed not just as a medium for discourse among scholars and diplomats, but also as a vehicle for bringing international law into the public consciousness. Implicit in this purpose was a conception of international law not as a process, but as a set of norms ascertainable through the use of "scientific" methods. Legal scholars, including those in the field of international law, were thought to be scientists searching with the help of neutral principles to find and proclaim the law. The founders were driven by the belief that international law could control, or at least significantly influence, the conduct of national governments if its rules were clearly identified with the tools of science, and if an appropriate, law-based dispute-settlement mechanism were available.
The Original Goals in Retrospect
With the benefit of hindsight, these premises seem naive. Arbitration has hardly proved to be a substitute for war. In fact, it is surprising that the men of the world who founded the Society thought that it could be. As Professor Woolsey pointed out at the first Annual Meeting, the typical arbitration treaty of the day exempted from the duty .o arbitrate those matters important enough to lead to war. [Vol. 90:559
International law, though it contains its share of ascertainable norms, has turned out to be an adaptable mix of principles, rules, processes and institutions used for policy making, as well as for third-party dispute settlement. Hardly anyone in the late twentieth century would deny that power, not just principle, has contributed substantially to the development of international norms.
In addition, it has not proved possible to put together a journal that is at the same time a work of scholarship, in the sense that it reflects and conveys original ideas about norms and processes, and a purveyor of international law directly to the public. 75 Although theJournalfrom its inception has been devoted in part to conveying information about international events and instruments, its stature has come instead from the depth of analysis in articles and comments that are not aimed at popular audiences. This dichotomy should have been apparent early on, when both the Society and the journal were closely identified with the American peace movement. In the words of one commentator, the pre-World War I peace movement became elitist and thus never developed meaningful contacts with movements for social and political change. Its rhetoric reflected this elitism. While it was always lofty in tone, it became less warmly humanistic and more coldly intellectual. Its idealistic message could arouse the interest of high-minded individuals in the peace movement, but because it expressed no urgent social message it could not sustain the active involvement of a reform-minded generation in the cause.
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Nevertheless, the Society laid the groundwork at the outset for intensive work on conflict avoidance and conflict resolution, as well as on myriad other international law and world order issues. Moreover, the Society-if not theJournalas such-has at various times, particularly in the 1990s, engaged in programs intended to enhance public awareness of international law as a force forjustice and order in the world. From the beginning, individual Society members have tried to do the same thing. 77 The founders may not have had a clear vision of what the new Society could or would do, but they certainly cannot be said to have wandered off aimlessly.
II. GAINING MOMENTUM

The Early Annual Meetings
The Society's first Annual Meeting was held on Friday and Saturday, April 19 and 20, 1907 , at the New Willard Hotel in Washington. It focused on five topics, each of them of considerable importance to the United States at the time:
* Would immunity from capture of nonoffending private property on the high seas during war be in the interest of civilization?
e Is trade in contraband of war unneutral, and should it be prohibited by international and municipal law?
e Is forcible collection of contract debts in the interest of international justice and peace?
Interestingly, Scott carried over the goal of informing the public about international law into the Carnegie Endowment One of his aims in persuading the Carnegie Institution-later the Endowment-to publish the Classics of International Law was to spread "the knowledge of a law of nations and [put] at the disposal of the general reader as well as the expert the process of its literary growth and development." 9 YB. CARNEGME ENDOWIENT INr , PEACE 106 (1920) . The importance of making the classics accessible to experts is undeniable; that the general reader has taken advantage of the opportunity to read Gentili, Grotius, Pufendorf et al. is doubtful, to say the least. 79 rather than to the normal public schools, violated the 1894 Treaty of Commerce and Navigation between the United States andJapan. 80 Root's detailed analysis focused particularly on the treaty-making power in the United States and the supremacy of a treaty over any contrary law of California or a municipality. Although he took a strong position in favor of the federal power to enter into treaties touching on the rights of aliens in this country, he did plant a seed that gave rise for many years to controversy over the extent of the treatymaking power-a seed that Charles Evans Hughes was to nurture into full flower at a later Annual Meeting.
8 1 It concerned the possibility that some matters are not, sufficiently "international" to be the subjects of treaties. Root said:
It is, of course, conceivable, that, under pretense of exercising the treaty-making power, the President and Senate might attempt to make provisions regarding matters which are not proper subjects of international agreement, and which would be only a colorable-not a real-exercise of the treaty-making power .... . . .Although there are no express limitations upon the treaty-making power granted to the National Government, there are certain implied limitations arising from the nature of our Government and from the other provisions of the Constitution; but those implied limitations do not in the slightest degree touch the making of treaty provisions relating to the treatment of aliens within our territory.
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In later years the controversy shifted away from the federal treaty-based authority to control local officials' treatment of aliens and raged instead over the federal authority to enter into treaties controlling state or local restrictions on the asserted rights of citizens. In either form, it was and is an issue of particular importance for a federation such as the United States.
One could even see the origin of the mid-century debate over the Bricker Amendment in Root's comments at the first Annual Meeting. The Bricker Amendment would have amended the Constitution to provide that a treaty would be effective in U.S. domestic law only through legislation that would be valid in the absence of a treaty. Finch, like Scott a disciple of Root and Scott' That the scope of the federal treaty authority was the subject of the opening address at the Society's first Annual Meeting shows not only the longevity of the issue, but also the "Americanness" of the Society from the outset. It was as understandable in 1907 as it is in the 1990s that the Society would have a particular interest in what came to be called the foreign relations law of the United States, and in international law issues of particular interest to the United States.
In fact, one could view the Society at that time as rather parochial. Scott, its guiding force, was a quintessentially American international lawyer. His unofficial biographer noted that Scott "tended to project America's traditions, democratic heritage and institutions upon other nations regardless of their cultural backgrounds." 8 ' 5 Other leading lights in the Society looked to Anglo-Saxon experience and values as prerequisites for a stable world order. 6 The United States Supreme Court was held up as the ideal model for a world court.
8 7
Some other themes that were to recur surfaced at the first Annual Meeting. When WilliamJ. Coombs, of Brooklyn, expressed his disappointment with the meeting's failure to work toward a common position on the codification of international law, 8 t he gave voice to the tension between the intellectual discussion of current issues and the impulse to reach practical conclusions that might promote world order. It is a tension that the Society has not been able to put aside.
Related to that-and also in evidence at the first Annual Meeting-has been the question whether the Society should adopt positions on controversial international law issues. As was noted above, one of the topics discussed at the first Annual Meeting concerned the forcible collection of debts. William Barnes, of Nantucket, proposed that the Society adopt a resolution disapproving the use of naval power to collect debts and approving the noninterventionist Calvo and Drago doctrines. 89 The draft resolution was referred to the Executive Committee," from which it never emerged. Similar tactics were to be used in subsequent years.
9
Even though the Society did not take a position on the Calvo and Drago doctrines, or on any other substantive issue, the press regarded the first Annual Meeting as newsworthy. At the last session, on April 20, 1907, of what he said, noting that he had "created something of a sensation among his auditors. ' 9 3 The Washington press continued to cover the Society's Annual Meetings into the 1940s.
In those early-twentieth-century days of optimism that law and legal process could be made to supplant war, the media in the United States paid more attention to the development of international law than later in the century. Not only did the press cover the Society's Annual Meetings, but it gave considerable play to lawmaking conferences, sometimes using experts as correspondents. For example, a member of the Society, Professor Amos S. Hershey of Indiana University, served as a correspondent for the New York Evening Post and the Boston Evening Transcript at the second Hague Peace Conference in 1907. 94 The discussion of substantive issues at the Society's 1907 Annual Meeting had a look that remains familiar, though the issues themselves have changed in the intervening years. Papers taking opposite sides were prepared and read. Some were a bit lengthier than the program planners had apparently contemplated. There was discus:4ion of the papers, but it was not as wide-ranging as discussion from the floor has often been in more recent years.
Problems lurking in the nature of international law were commented upon then, as they are today. For example, Moore's paper lamented that the two chief defects in international law at the present day are, first, the lack of a ready mode of demonstrating that a certain rule, the validity of which may be asserted by one power and denied by another, is in reality a principle of international law; and, secondly, the lack of a fixed and definite method of assuring the observance of the system.
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This refrain could still be heard ninety years later.
One verse of the refrain led off the second Annual Meeting. Root opened the proceedings with a presidential address, in accordance with what he said had already become the custom imposed on Presidents of the Society (thus establishing, presumably, that even in those days custom did not take years to develop). Root's theme was enforcement of international law through governments' sensitivities to international opinion, in the absence of effective third-party sanctions. He argued that similar sensitivities were the principal force behind compliance with municipal law, so that the international and municipal systems were not nearly as different as some believed.
6
The second address was by future Secretary of State Lansing, who elaborated on Root's topic of the previous year-state responsibility toward aliens. Among other things, he noted with approval a portion of an 1885 report by Francis Wharton in which Wharton argued that a government was responsible not only for its own treatment of aliens, but also for any injury to them if the exercise of reasonable care could have averted it" Like Root, Lansing had put his finger on a matter that would continue to capture the attention of decision makers. A little more than a hundred years after Wharton's assertion, the Inter-American Court of Human Rights in the landmark Veldsquez Rodrfguez case found a similar duty (and extended it to a state's treatment of its own citizens) in Article 1(1) of the American Convention on Human Rights. state parties to "ensure" to all persons subject to their jurisdiction the full exercise of the Convention's rights and freedoms. 99 What had been asserted to be customary law benefiting aliens in the late nineteenth and early twentieth centuries became treaty law benefiting citizens as well as aliens, in the Americas and probably elsewhere,"' in the late twentieth century.
Yet another issue was considered at the 1908 Annual Meeting that has resonance at the end of the century. During the discussion on the establishment of an international prize court, Scott noted that if the United States participated in such a court, a large part of its municipal law would be "transferred from its national courts . . . to an international court established at The Hague. It may seem to a certain extent a renunciation of sovereignty."' 01 (Scott favored such a renunciation.) Had he lived so long, he would have recognized essentially the same issue in the 1990s regarding U.S. ratification of the first Optional Protocol to the Covenant on Civil and Political Rights, which creates a procedure for individual petitions to the UN Human Rights Committee, or U.S. participation in the creation of an international criminal court.
The Early Leaders
During the early years, the Society remained under the effective control of wellconnected men who were either intimately involved in public affairs or closely attached to elite academic institutions. ' 1°2 Business then went on as usual. Scott was not politically prominent, but he was well connected in high government circles, largely through his close association with Root. Among other things, he frequently attended intergovernmental conferences, typically as a legal adviser.
The early leaders had much in common, whether they were primarily practitioners, governmental officials or scholars. They were public-spirited, and many-as in the case of Root and Scott-were identified with conservative principles. (Interestingly, these principles in the pre-World War I era encompassed support for a world court, not just support for a permanent arbitral tribunal.) The Society's initial leaders had social stature, although not all of them were born to wealth. Many, but again not all, were the products of the most prestigious American colleges and universities. 12, 1908) .
See MARClXAND, supra note 6, at 50-51, 55-56.
ment and back home in upstate New York. 10 4 His advice was sought by governmental officials at the highest levels virtually until his death.
The American Journal of International Law Takes Shape
While the Society was developing its substantive agenda, its flagship publication, the American Journal of International Law, was getting on its feet. It was, said Scott, "an organ of progressive and scientific thought" that would endeavor to "bring home to the English reader, layman or specialist, the theory and practice of international law. The journal is the handmaid of science and its pages will be closed to the language of prejudice and bias."' 0 5 Managing Editor Scott personally advanced the funds needed to publish the first issue. These amounted to $1,700, which the Society later repaid in full. 0 6 Scott also paid for the second issue (April 1907) , and the Society again reimbursed him.
0 7 At about that time, the Society contracted with Baker, Voorhis and Co., of New York, to publish the Journal for ten years. The Society agreed to pay Baker, Voorhis half of the annual dues; Baker, Voorhis, for its part, agreed to pay the Society half of the proceeds from the sale of the Journal 1
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The Society's Executive Committee decided, on April 25, 1908, to invite subscriptions to a Special Publication Fund to support the Journal Twenty-three members pledged amounts ranging from ten dollars (fifteen pledges) to a hundred dollars (one pledge).19 Fund-raising does not appear to have been any easier then than in more recent times.
In the early years, and well into its maturity, the Journal had at least one influential institutional,subscriber. Moreover, it was one that could be counted on to buy multiple copies. By executive order of the President of the United States, the State Department bought a copy of each issue for every U.S. embassy, legation and consulate, a total of about 450 copies." 0 The fact that the President of the Society was also the Secretary of State may have had something to do with this, but the subscription was renewed annually for many years after Root left the State Department. The Department continued to purchase the Journal for its Foreign Service until at least 1950, though the number of copies it ordered declined over time.
Scott clearly had his hands full producing the new Journal in addition to his full-time job as Solicitor of the Department of State. Explaining that, "[a]s I am occupied during the day I have had to devote nights, holidays and Sundays to the work," he asked the Society for some help."' The Executive Committee responded in December 1908 by appointing W. Clayton Carpenter as full-time Business Manager of the Journal"
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Carpenter resigned in 1909 and was replaced by Finch, who began a long and prominent association with the Journal-an association that was to include ten years as Editor in Chief (1943 Chief ( -1953 .
""The definitive biography of Root is JEssuP, supra note 63. "'°James Brown Scott, Editorial Comment, 1 AJIL 134, 10 Letter from James Brown Scott to Oscar S. Straus (Dec. 12, 1908) [hereinafter Scott, Letter Not only did Scott edit the Journal (and essentially run the Society); he was a significant contributor to the Journal's pages. He published seven leading articles in the first two volumes alone."' He also wrote most of the Editorial Comments in the early volumes.1 5 These comments were based on current events. They were not of "an academic nature," because academic comments "would lose their interest to the readers.""1 6 The Editorial Comments thus were seen as purveyors of information, and in some cases as vehicles for explaining the legal issues raised by current events, to an audience that was thought to be different from the readers interested in the more scholarly lead articles.
The Journal contained other departments envisaged in Scott's original proposal." The Chronicle of International Events, which ran from the first issue until 1950, outlined significant events in chronological order. It mentioned such things as the signing, ratification or denunciation of treaties; various national decrees, regulations and proclamations; the convening of significant international conferences; some national elections; and other events that caught the compiler's eye. The events were not always directly connected with international law."" The Chronicle usually supplied only the most basic data about an event, unlike the fuller treatment given by Charles Rousseau in his Chronique des faits internationaux, which continues to be published in the Revue Gtnrale de Droit International PubliC" 9 The list in the Journal was originally compiled by someone in the library of the State Department, but in 1913 the Carnegie Endowment took it over.
20
Beginning with volume 1 in 1907 and ending in 1924, the Journal contained lists of public documents relating to international law. The lists included documents issued not only by the United States Government, but also by other governments around the world, with prices when they were available.
Another department, now defunct, was called Periodical Literature of International Law. It contained citations to articles relating to international law in publications other than the Journal itself. Some of the articles appeared in nonlaw periodicals, and many were in foreign languages. At first, articles were listed individually, but later lists were organized by periodical, naming the international law articles in each. The department was discontinued after 1964, because the Index to Foreign Legal Periodicals had begun publication and was thought to provide more comprehensive coverage.
2 1
The Judicial Decisions (now International -Decisions) and Book Reviews and Notes departments have appeared continuously from volume 1 to the present. Judicial Deci-"'Scott, Letter to Straus, supra note 106.
"' The first of these, The Legal Nature of International Law, 1 AJIL 831 (1907), was based on two articles Scott had previously published. The others, on topics ranging from the peace conferences to naval warfare to the proposed court of arbitral justice, appear to have been original contributions to the JourraL . In the earliest years, Editorial Comments were unsigned. That Scott was the author appears in an appendix to Scott 
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sions focused heavily on materials that would not be readily available in law libraries in the United States, such as decisions of foreign municipal courts and international arbitral tribunals. Extensive quotations from the opinions were used, making the department a valuable research tool for those interested in foreign and international cases.
The Book Review department had much the same outlook in 1907 as it has ninety years later. From the outset, books in major continental European languages have been reviewed, as well as books in English. The reviews, then as now, tended to be short (two or three pages), with a few exceptions for lengthy or particularly important books. The ubiquitous Scott wrote four of the five signed book reviews in the first issue of theJourna4 and one suspects that he wrote most or all of the unsigned shorter reviews as well.
III. ATTAINING MATURITY
The Fourth Year of the Society
When Taft took office as President of the United States in 1909, the officers of the Society looked for a way to maintain its association with him, and struck upon the idea of making him the Honorary President.1 22 Accordingly, at the Annual Meeting in 1909, the Society's Constitution was amended to create the post, which Taft held until he left his higher office in 1913. Although the position of Honorary President remained in the Constitution, it went unfilled until 1921. 23 Root's opening remarks at the Annual Meeting in 1909 touched on an issue close to the hearts of the "legalists" in the peace movement: the creation of a permanent international court.
2 2 Foster then developed the theme in some detail in his address, 25 and an entire session was devoted to it. 2 6 Root and the other "legalists," such as Foster, had come to believe that the typical international arbitration, though useful as a disputesettlement mechanism, was insufficiently structured to apply and develop neutral rules of international law that could govern the conduct of nation-states. The reason was that the arbitrators, typically selected by the disputing parties on an ad hoc, case-by-case basis with only one neutral umpire on each panel, were inclined to reach settlements based on compromise and diplomatic acceptability. They could not be expected to rely on scientifically ascertainable rules of law. Far preferable to ad hoc arbitration, in the legalists' view, would be a permanent court staffed with professional, full-time judges whose duty would be to apply rules of law consistently and impartially.
27
This was the goal Root had instructed the U.S. representatives to seek at the 1907 Hague Conference, where Scott, as the U.S. expert on international law, had worked indefatigably for the creation of a world court.1 2 8 Although the effort failed, Root was able to announce at the 1909 Annual Meeting that two disputes involving the United States-one with Great Britain and the other with Venezuela-would be submitted to tribunals composed of neutral arbitrators who he thought would reach essentially judicial decisions.
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' 2 7 Letter from James Brown Scott to Elihu Root (Apr. 5, 1909 [Vol. 90:559
The 1909 Annual Meeting, like its predecessors, dealt with some subjects that have lost very little of their topicality over the years. Among them were the political offense exception in extradition treaties and the development of international law by U.S. courts. Henry B. Brown, a retired Justice of the United States Supreme Court, delivered the paper on the role of the Court. Among its interesting features is the discussion of sovereign immunity. In 1909 one could assume, as Justice Brown did, that merchant ships would be privately owned and operated. Thus, he was able to draw a tidy distinction between merchant ships (not immune) and naval vessels (immune),"' without having to address the issues that would dominate discussions on sovereign immunity later in the century: whether government-operated merchant ships (or other commercial activities) should be immune and, if not, how to distinguish commercial from noncommercial activities.
The Codification Project
At the Society's 1909 business meeting, held then as now during the Annual Meeting, the members voted to embark on an ambitious project close to Scott's heart. The Society adopted this resolution:
Whereas the arbitration of questions of a legal nature between nations is recognized as the most effective and, at the same time, the most equitable means of settling disputes which diplomacy has failed to settle; and Whereas the establishment of a permanent court of international arbitration is predicated upon principles ofjustice universally recognized; therefore, be it Scott, who introduced the resolution on behalf of Lansing, pointed out that the first paragraph was copied from the 1899 Hague Convention for the Pacific Settlement of International Disputes.
32 Presumably, he was trying to avoid any suggestion that the Society was taking a position on a controversial issue.
Scott accepted an interpretation offered by Crammond Kennedy, to the effect that the codification would focus on "rules or principles in view of the existing state of international law and of that ideal state which we expect to reach by the evolution of international law."' 33 Kennedy's interpretation suited Scott perfectly. Not only did Scott heartily endorse the idea of codification, which he thought was essential so as to give international arbitral and judicial bodies a consistent set of norms to apply in settling disputes. He also favored participation by private groups of international lawyers, and believed that it was not enough simply to codify existing practice; rules de legeferenda should be articulated at the same time. That the Society's effort eventually came to naught simply showed how ambitious, indeed utopian, the project was.
The project was still in its formative stage at the time of the 1910 Annual Meeting. Although the meeting was devoted primarily to a discussion of the rights of aliens vis4-vis their host governments, one session dealt with codification, and the Committee on Codification submitted a preliminary report on its progress. The general discussion brought out the advantages and disadvantages of codification. The perceived advantages included the desirability of formulating clear norms for tribunals to apply. On the other side of the ledger were the risks of calcifying the law and of prematurely codifying political policies that could not reasonably be regarded as legal norms.' 3 5 The Committee on Codification had been divided into two subcommittees: one on the scope and plan of the report, and the other on the history and status of codification. The preliminary report of the former dissected the full committee's instructions as found in the 1909 resolution. It concluded that the committee's task was to declare principles of justice recognized by "civilized states" and identify the specific rules flowing from them "which have been sanctioned by conventional or other express assent." In addition, it would be appropriate to suggest wider application of the principles or modifications to the accepted rules that would bring them strictly into line with the declared principles. 136 This may not have been exactly what Kennedy and Scott had had in mind when they interpreted the 1909 resolution, but neither was it simply an attempt to codify existing principles and rules.
The Subcommittee on the Scope and Plan of the Report also identified the sources of state practice to which the committee should look, and outlined the topics to be covered. Although the subcommittee did not refer to the then-recent opinion of the U.S. Supreme Court in The Paquete Habana,1 37 it obviously drew heavily on that case for the sources of state practice.1 3 8 The topics to be covered read like a syllabus for a course on the public international law of peace, circa 1910.3s9
The report of the Subcommittee on the History and Status of Codification began by justifying codification and then briefly discussed previous efforts. It concluded that "[c]odification seems to be the order of the day."
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The Committee on Codification was unable to fulfill the Society's 1909 mandate that a draft codification be produced at the 1911 Annual Meeting. In fact, the committee failed to submit a formal report at that meeting. The Committee on Codification and its successors drifted on for decades, doing little more than reporting on the parallel efforts of other bodies." 4 PRoc. at vi, 173-75 (1925) .
,42 See Nurberger, supra note 29, at 125.
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The Arbitration Dream and the Real World
The 1911 meeting culminated in a noteworthy roster of annual banquet speakers. They included President of the United States Taft (who as Honorary President of the Society might have found it difficult to stay away), the ChiefJustice of Canada, and the Japanese and British Ambassadors to the United States. The ChiefJustice of the United States, who had been asked to deliver an address, accepted what he thought was simply an invitation to attend the banquet and declined to speak.
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Arbitration as an instrument of peace-the motivating force behind the creation of the Society-was still very much on the agenda at the 1912 Annual Meeting, but the optimism of the founders was faltering. Root, still President of the Society but now a U.S. senator rather than Secretary of State, continued the practice he had begun in 1908 by opening the meeting with remarks about the principal events of the past year. When he came to arbitration, he devoted only a few words to the unratified treaties of arbitration with France and Great Britain.
144 These once-promising treaties had been so watered down in the U.S. Senate by reservations that the French and British Governments had backed off and Taft had decided not to proceed with ratification. 145 Root and the rest of the proarbitration core of the Society's leadership must have been greatly disappointed, even though Root had tried to have the treaties amended to withhold from arbitration some essentially "American questions" that might have been arbitrable under the agreements as negotiated. 146 Root did not try to mask his disappointment that yet another blow had been dealt to the arbitration movement. He described the recently negotiated Declaration of London on the rules of blockade and neutrality in naval warfare, and noted its importance if the 1907 Hague Conference's international prize court were ever to become a reality. Governments-especially the all-important Government of Great Britain-were reluctant to ratify the convention establishing the prize court without knowing what rules it would apply. The London Declaration had been designed to supply the rules and thus reassure skeptical governments, but the British House of Lords was not satisfied with the outcome and had rejected the prize court bill. This setback effectively halted the momentum in other states. Root, who viewed the prize court as a stepping-stone to a more general permanent court of arbitration, did not refrain from pointing out just how frustrating that development was. 147 The prize court never did come into existence. At the 1912 meeting, the Society for the first time as an institution urged a course of conduct on governments. The adopted resolution was uncontroversial. Prompted by the sinking of the Titanic less than two weeks earlier, the resolution advocated the convening of an international conference to formulate regulations increasing the safety of travel by sea, and sought the adoption of safety-at-sea regulations by the U.S. Government.
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Many other voices around the world called for something to be done. As a result, the first International Conference for the Safety of Life at Sea was held in London in 1914.149 "' Letters from James Brown Scott to Edward D. White (Jan. 16, Mar. 4 & Apr. 21, 1911) , and from White to Scott (Mar. 1 & Apr. 19, 1911) .
114 6 ASIL PRoc. 1, 3 (1912) . " See DAVIS, supra note 10, at 322-25. ' Id at 324. Senator Henry Cabot Lodge, who had led the effort in the Senate to limit the scope of the treaties, was the principal speaker at the Society's annual banquet two days after Root made his remarks. His topic was international arbitration. 6 ASIL PRoc. at 200-06. Root was not present at the banquet. " 7 EIihu Root, The Real Significance of the Declaration ofLondon, 6 ASIL PRoc. 4, 6-12 (1912) . For the London Declaration, Feb. 26, 1909 , see 3 AJIL Supp. 179 (1909 .
'i" 6 ASIL PROC. at 191-92. " Later conferences were held in 1918, 1948, 1960 and 1974, culminating At the 1913 Annual Meeting, Root was unavailable to lead off with his usual summary of the past year's outstanding international events. In his place, Scott did so. He duly noted the ominous war in the Balkans, and then turned to the subject he held dearinternational arbitration. Scott was enthusiastic about the decision in the Russian Indemnity Case, decided on November 11, 1912,5° because it embodied precisely the approach to international adjudication that he thought would lead to a cohesive body of governing rules on the U.S. model. His words describe Scott's conception of the ideal arbitral decision:
[T]he court applied principles of law, cited decisions of courts of arbitration as precedents, and drew up its opinion in the form to which we are accustomed instead of adopting the labored and artificial system of French procedure heretofore used. The opinion in this case is a model, at once scientific and judicial. There is not a trace of compromise to be found in it.' 5 ' Scott also alluded to the controversy that had arisen between Great Britain and the United States over the interpretation of the Hay-Pauncefote Treaty of 1901, which called for equality of treatment among all nations using the Panama Canal. Great Britain had objected to an act of Congress exempting certain American vessels from paying tolls, and had called upon the United States to arbitrate. 5 ' This issue and related questions concerning the use of canals and treaty interpretation were the principal subjects discussed at the 1913 Annual Meeting. The Panama Canal tolls were so sensitive an issue that former Secretary of State Olney's address on the subject was vetted before the meeting by the White House.1 5 3 The 1913 Annual Meeting, like its predecessors and successors, served as a venue for meetings of the Executive Council. Even before 1913, the substantive sessions of the Annual Meeting had left little time for discussion of matters on the Executive Council's agenda, and 1913 was no exception. In 1913, however, the Executive Council for the first time coped with the problem by referring most of the difficult matters to the Executive Committee for decision. Issues had been referred to the Executive Committee in earlier years as well, but not wholesale.1 54 The questions referred in 1913 related to the composition of the AJIL Board of Editors and the Committee on the Annual Meeting, a request from the publisher of theJournalfor an increase in compensation, an invitation to hold the 1915 Annual Meeting in San Francisco, and "all unfinished business. "' 55 This substantial delegation of authority to the seven-member Executive Committee foreshadowed the questions raised in later years about the extent to which significant decisions on nonemergency matters should be made by the Executive Committee, rather than by the larger and presumably more representative Executive Council.
The Society's Operations During the Gathering Storm
Root's opening remarks at the 1914 Annual Meeting were surprisingly optimistic. He made only passing reference to the gathering storm in Europe before proceeding to outline various plans and measures for the settlement of disputes. These included a series of arbitral proceedings and agreements to arbitrate that, he said, showed the "w Russia v. Turkey, Hague Ct. Rep. (Scott) 298 (1912) , 7 AJIL 178 (1913). [Vol. 90:559 disposition of nations to settle their differences by peaceful means. 1 5 6 He then turned to the principal topic of discussion, the Monroe Doctrine, a topic that seems curious at a time when Europe was well on the way to its most momentous armed conflict yet. The guns of August would be heard in only three months.
Scott reported to the 1914 business meeting on the progress in forming an American Institute of International Law. It was to consist of representatives of the international law societies in North and South American countries. The meeting authorized Root to take the steps needed to enter into a relationship with the institute. 157 Scott was the moving force in the creation of the institute and became its president. It held its first meeting in December 1915, attended by representatives of the national societies that had been established in all of the American Republics-including, of course, the ASIL. The institute at its first meeting adopted a Declaration of the Rights and Duties of Nations, which appears to have been drafted primarily by Scott.1 5 8 The institute continued to meet at irregular intervals until 1938. It adopted recommendations on international organization and thirty draft projects on topics of international law.
5 " The draft projects were presented to the Pan American Union, which placed twenty-seven of them before the International Commission of American Jurists for the Codification of International Law, in April 1927. Thirteen of the twenty-seven drafts found their way into the Commission's codification. The subjects included statehood, the treatment of aliens, the law of treaties, diplomatic and consular agents, maritime neutrality, asylum, the duties of states in case of civil war, and pacific settlement of disputes. o To return to the Society's 1914 business meeting, Philip Brown, speaking from the floor, raised a matter involving the fundamental nature of the discussions held at the Annual Meetings: prepared papers were read, but the principal presenters paid little attention to each other's views and there was little time for discussion from the floor. In a future Annual Meeting, the Society should constitute itself into a deliberative assembly on specific questions of international law to be identified in advance. A committee would prepare and disseminate a report on the topics before the Annual Meeting so that members could come prepared to engage in meaningful discussions. Brown added, apparently without realizing how controversial it might be, that the Society would then vote some form of recommendation-presumably on the substance of the topics. 61 Scott agreed. He suggested that discussions of the kind Brown had proposed, which Scott viewed as being too technical for nonspecialists in international law, could be held in the morning and afternoon sessions when teachers and practitioners would be present. "Popular" discussions or presentations could be made in the evenings when members of the public would attend. Thus, he said:
[I]nstead of reaching one class exclusively or appealing more particularly to one class, we will be able to gather up within the confines of our sessions all elements which, working together, can advance the cause of international law and promote the establishment of international relations on the basis of law andjustice.
The goal of reaching both specialists and laypersons had been a fundamental tenet of the Society from the beginning-though not one that was immune from occasional '-", Elihu Root, Address, 8 ASIL PRoc. 1, 2 (1914 
Early Efforts to Make Documents of State Accessible
In conjunction with the 1914 Annual Meeting, some forty-four teachers of international law held the first ofwhat were to be seven Conferences of Teachers of International Law and Related Subjects. The conference was the brainchild of the ubiquitous Scott, acting in his capacity as Director of the Carnegie Endowment's Division of International Law. The Endowment's board of trustees had directed that a plan be carried out to strengthen the teaching in universities and law schools of "arbitration and international law and history as connected with arbitration."' 16 5 Among other endeavors, the conference began what would become a sustained effort by the Society to persuade governments to make documents of state accessible and to do so in a timely fashion. This initiative, of course, reflected the needs of the teacher/ scholars who constituted the conference, but it also served a public interest. Specifically, the conference recommended:
That there be published in a cheap and convenient form all documents of state, both foreign and domestic, especially Latin American, bearing upon in ternational law, including treaties, documents relating to arbitration, announcements of state policy, and diplomatic correspondence, and that the aid of the Department of State be solicited in securing copies of such documents for publication.
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In fact, the American Journal of International Law had been publishing documents of state, though selectively, since 1907. They appeared in Supplements to the Journal and included bilateral and multilateral treaties, diplomatic correspondence, national and international declarations, and some municipal legislation. Some of the documents published in the early years played a significant role in the twentieth-century development of international law. 
Members and Their Participation
The occasional stresses within the Society were evident in the Executive Council's consideration in 1916 of "the class of persons which should be sought for membership.' 1 7 ' The question was whether to continue the policy of enrolling "all persons" (i.e., all male persons) interested in international law or to limit membership to scholars. It was a question that stemmed from the Society's mixed goals of popularizing international law and engaging in "scientific" studies of the subject. The Executive Council decided against turning the Society into a purely scholarly enterprise and, instead, resolved that "the widest membership for the Society should be sought."' 174 During these formative years, Scott and Finch, his assistant, did almost all of the Society's administrative work. Root performed the more prominent public functions and sometimes communicated with important people when the Society wanted something from them.
Scott and Finch, to their credit, seem to have replied faithfully to any correspondence from members (and others). Nevertheless, there is little indication in the Society's files that they actually sought to widen the inner circle of active members, other than by asking those with special expertise to participate in Annual Meetings. Scott and Finch did try to enlist new members, but that was done primarily for financial reasons.
Members' participation was uneven. Some of the prominent scholars of the day were active, such as Professor George Grafton Wilson, first of Brown University and then of Harvard. He chaired the Standing Committee on Selection of Honorary Members and the Standing Committee for the Study and Teaching of International Law before succeeding Scott as Editor in Chief of the JournaL On the other hand, Professor Moore, of Columbia, was active only occasionally. More than once he responded to Scott's entreaties by declining to participate in Annual Meetings or on Society committees, or to attend meetings of the Journal's Board of Editors, citing the burdens of his other obligations. He asked to be relieved from his position on the editorial board of the Journal in 1916. The Executive Council urged him to reconsider, which he did.
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Charles Cheney Hyde, first a practitioner in Chicago, then a professor at Northwestern and later at Columbia, became increasingly involved in the Society during this period. Others, such as Professors Gregory, who moved from the University of Iowa to George Washington University, and Hershey; John H. Latan6, of Washington and Lee University and then of Johns Hopkins; and Paul S. Reinsch, of the University of Wisconsin; were steady contributors to the Society's work.
Letter from James Brown Scott to William Jennings Bryan (Apr. 28, 1915) . Letter from Bryan to Scott (May 7, 1915 Root's opening address at the 1915 Annual Meeting was shot through with disillusionment over the war in Europe:
Many of the rules of law which the world has regarded as most firmly established have been completely and continuously disregarded, in the conduct of war, in dealing with the property and lives of civilian non-combatants on land and sea and in the treatment of neutrals. Alleged violations by one belligerent have been asserted to justify other violations by other belligerents. The art of war has been developed through the invention of new instruments of destruction and it is asserted that the changes of conditions thus produced make the old rules obsolete.
• . .It seems that if the violation of law justifies other violations, then the law is destroyed and there is no law; that if the discovery of new ways of doing a thing prohibited justifies the doing of it, then there is no law to prohibit. The basis of such assertions really is the view that if a substantial belligerent interest for the injury of the enemy come in conflict with a rule of law, the rule must stand aside and the interest must prevail. If that be so it is not difficult to reach the conclusion that for the present, at all events, in all matters which affect the existing struggle, international law is greatly impaired.
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These passages, of course, have a modem ring. Root might just as well have been speaking in the last decade of the century, alluding instead to norms conceming the use of armed force by way of reprisal or the use of nuclear weapons or other weapons of mass destruction. Nevertheless, he ended his address on a positive note, foreseeing that stronger law might rise from the ashes of a terrible war.
7
Two years later, leading off the Annual Meeting held just three weeks after the United States declared war on Germany, Root reverted to his earlier disillusionment:
[T]his year I have nothing to call to the attention of the Society in the field of international law, except, so far as I can recall, that every rule which has been devised by the civilization of the century just passed for confining the operations of war within the limits of humanity, so far as that may be possible, and for distinguishing war between civilized nations from the wars of the past between barbarians-every rule of that description has been systematically, flagrantly and outrageously violated during the past year by the Empire of Germany.
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Hope for the future, Root went on to argue, lay in the spread of democracy. Only "[t]he substitution of a democratic for an autocratic regime removes the chief force which in the past has led nations to break over and destroy the limitations of law; that is, the prosecution of dynastic policies. [Vol. 90:559
Except for Root's remarks, substantive discussions at the Annual Meetings in 1915 and 1916 tended to focus either on issues not directly raised by-the war or, insofar as they dealt with the war, on issues of particular concern to the United States, such as neutral rights and duties. The discussions of the law and practice of neutrality, however, were far from bland. In 1916 James W. Garner, of the University of Illinois, addressed the arguments against the traditional rule, which allowed merchants of neutral states to sell arms to belligerents, and rejected those arguments on practical grounds. 8 2 Philip Marshall Brown of Princeton referred to "this weird thing called neutrality," and argued that nation-states have a positive duty to intervene in the interest of order and justice. 8 3 Even though the United States had declared war on Germany just three weeks earlier, the 1917 Annual Meeting went ahead as scheduled. Much of the agenda concerned international organization. About fifty international organizations were already extant, but the one on everyone's mind had yet to be created. There was still no official draft of the Covenant of the League of Nations, but serious planning for it had begun. Influential figures from the ASIL had been involved all along-not, however, including either Root or Scott. In 1915 former President Taft, a Vice President and former Honorary President of the Society, had become the President of the American Branch of the League to Enforce Peace-itself an outgrowth of the American peace movement. The League to Enforce Peace espoused three propositions for a new league of nations:judicial settlement ofjusticiable disputes between signatories, conciliation of other disputes, and a commitment to use joint economic and military force against any member that resorted to war without trying judicial settlement or conciliation first. The latter proposition, though considered appropriate by Taft, seemed otherwise to Root and Scott. 1 8 4 They distrusted "internationalists," favoring the judicial settlement of disputes and the holding of periodic conferences to codify international law, rather than the creation of a world body with members ostensibly committed to using force in the name ofjustice.Y Root did not trust that states would respond to the call to arms unless it seemed to be in their own interests to do so when the occasion arose. The Society's discussion in 1917 began with some abstract papers on international organization but eventually turned to the proposed "league for peace." Debate focused on the controversial issue of using joint force against a belligerent member. William C. Dennis supported the idea;" S Scott, on the other hand, thought it naive to assume that states not directly threatened by a member's use of force would use force to resist it. Instead, there should be an appeal to reason.' 9 In a lively debate, several speakers from the floor challenged Scott's approach.' The battle lines had been drawn between Scott, together with his generation-the defenders of the Hague Conference system-and a younger generation more amenable to some sort of concerted, sustained effort among nations to maintain and enforce peace."
TheJournal in the Pre-World War I Years
During the pre-World War I years, the American Journal ofInternational Law was coming of age. In fact, it may well have come of age by 1914. At the 1914 annual banquet, toastmaster Root was heard to say that the Society was blessed with "a journal which one of the greatest authorities on international law in Europe said to me last summer is the bestjournal of international law in the world, ajournal which is self-sustaining." 192 Root the statesman took obvious pride in the encomium from Europe; Root the President of the Society no doubt also took great satisfaction in the ledger entry.
From the beginning, as Managing Editor and then Editor in Chief, Scott saw to it that the Journal's lead articles, as well as the Editorial Comments, reflected the important issues of the day. Lead articles in volumes 1 and 2 dealt with such matters as the Calvo and Drago doctrines, 9 ' the humanitarian law of war in the aftermath of' the Hague Conferences of 1899 and 1907,194 international arbitration, 9 5 the nature of international law, 9 6 the evolution of international organizations,' 97 and what is now known as the foreign relations law of the United States. 198 Today many of these articles are primarily of historical significance, but some are relevant to current issues as well. For example, Oppenheim's article on the science and method of international law in the second volume repays reading today as a demonstration that the several sources of custom may often be indicators of how a customary rule may ultimately develop, rather than clear evidence that a custom has crystallized. As a corollary, Oppenheim expounded on the need for, and method of, careful examination of state practice in all its forms before the existence of a customary rule is declared.
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Volume 2 engendered the first letter of protest from a disgruntled author. It was hardly to be the last. Scott had received an unsolicited short contribution from a judge in Manila. The subject was the extraterritorial application of the Japanese Penal Code. Scott published it as an Editorial Comment rather than as a lead article, and did not list the author's name in the table of contents. That prompted a written complaint from the judge, who noted that he would be obliged to withhold other contributions he had intended to send the Journal Scott's reply dealt with two other matters raised in the judge's letter, but did not respond to the complaint.
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In the early years, book reviews, like lead articles, reflected Scott's interests. As we have seen, Scott wrote several of them himself. His first review, of Moore's American Diplomacy: Its Spirit and Achievements in volume 1, was felicitous, in view of the stated goals of the Society and the Journal The book was a revised version of a series of articles Moore had written for Harper's Magazine, and thus was intended for the lay public. Scott applauded "the fact that specialists and men of affairs, such as Professor Moore and John W. Foster, have found time and taken a pleasure in laying before the public the results of a lifetime in a simple, accurate and attractive form. The April 1911 issue of the Journal carried a critical review of J. H. Ralston's by now well-known book, International Arbitral Law and Procedure. The reviewer was Edwin M. Borchardt, then of the United States Supreme Court Law Library and later, with the spelling of his last name changed slightly, of the Yale law faculty. 203 Scott had sent Ralston a copy of Borchardt's proposed review before it was published, and Borchardt softened some of the criticism as a result of Ralston's reply.
"
4 Scott must have felt that it was only fair to let the author have a chance to correct any errors or to deflect unduly harsh comments while there was still time to change the review. Whether this was Scott's normal practice, or whether he simply did it as a courtesy to Ralston, is not apparent.
Starting with the January 1912 issue, the Journal was published in a Spanish edition, Revista Americana de Derecho Internacional, as well as in English. The Society had asked the Carnegie Endowment to finance the Spanish edition. Scott, representing the Endowment, agreed to provide the funds. 20 5 By 1920 there were about two hundred and fifty paid subscribers in Latin America, plus a large free distribution list of ministries of foreign affairs and libraries.
20 6 The total, including the free copies, was about five hundred. arena of armed conflict and into such fertile fields as international trade, the development of natural resources, and human fights. The Society would expand its horizons beyond the holding of an annual meeting and publication of the Journa to include such ventures as widespread regional activities, an ambitious research and development program, the invaluable dissemination of current documents in International Legal Materials, active support for student activities including the Philip C. Jessup International Law Moot Court Program, and productive relations with foreign international law societies.
As the Society's ninetieth year draws to a close, one can say that it has partially achieved one of its goals: fostering the study of international law. In the law schools of this country, international law courses have proliferated. International law teachers have joined the ranks of law faculties nationwide. In political science departments, however, international law courses, once a staple of the curriculum, have faded in numbers and importance.
The Society's other goal-to promote the establishment and maintenance of international relations on the basis of law and justice-has been elusive. To the extent that first-rate scholarship and lively debate can bring that goal within reach, the Society may point with pride to its record. To the extent, though, that more direct methods are needed to bring international law home to the uninitiated, the record is spotty. The Society's leaders have had to balance their disinclination to take positions on substantive issues against their desire to persuade key decision makers and the public that international law does matter. Some strides toward achieving that delicate balance have been taken in recent years, but the work remains unfinished.
